First Federal Savings and Loan Association of Salt Lake City v. Gump and Ayers Real Estate, Inc. and Air Terminal Gifts, Inc. : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1988
First Federal Savings and Loan Association of Salt
Lake City v. Gump and Ayers Real Estate, Inc. and
Air Terminal Gifts, Inc. : Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Walter P. Faber, Jr.; Attorney for Respondent.
John W. Lowe; Attorney for Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, First Federal Savings v. Gump, No. 880331 (Utah Court of Appeals, 1988).
https://digitalcommons.law.byu.edu/byu_ca1/1104
UTAH COURT OF APPEALS 
BRIEF 
UTAH 
DOCUMENT 
K F U 
50 
.A10 
DOCKET NO. ffiO^SI-fiftr HE SUPREME COURT 
STATE OF UTAH 
* * * * * * * * 
FIRST FEDERAL SAVINGS & LOAN 
ASSOCIATION OF SALT LAKE CITY, 
Plaintiff/Appellant 
vs. 
GUMP & AYERS REAL ESTATE, INC. 
and AIR TERMINAL GIFTS, INC., 
Defendant/Respondent. 
88 
Supreme Court No. 880080 
:A 
District Court No. C86-1224 
* * * * * * * * 
APPELLANT'S BRIEF 
On Appeal from the Third Judicial District Court 
of Salt Lake County, State of Utah 
The Honorable Pat B. Brian Presiding 
Walter P. Faber, Jr. (A1026) 
2102 East 3300 South 
Salt Lake City, UT 84109 
Attorney for Respondent 
John W. Lowe (2001) 
50 West Broadway, Suite 400 
Salt Lake City, UT 84101 
Attorney for Appellant 
L.;;^  
-••-f.;, U'a,i 
IN THE SUPREME COURT 
STATE OF UTAH 
* * * * * * * * 
FIRST FEDERAL SAVINGS & LOAN 
ASSOCIATION OF SALT LAKE CITY, 
Plaintiff/Appellant 
vs. 
GUMP & AYERS REAL ESTATE, INC. 
and AIR TERMINAL GIFTS, INC., 
Defendant/Respondent. 
Supreme Court No. 880080 
District Court No. C86-1224 
* * * * * * * * 
APPELLANT'S BRIEF 
On Appeal from the Third Judicial District Court 
of Salt Lake County, State of Utah 
The Honorable Pat B. Brian Presiding 
Walter P. Faber, Jr. (A1026) 
2102 East 3300 South 
Salt Lake City, UT 84109 
John W. Lowe (2001) 
50 West Broadway, Suite 400 
Salt Lake City, UT 84101 
Attorney for Respondent Attorney for Appellant 
LIST OF PARTIES 
First Federal Savings & Loan Association of Salt Lake City, 
Plaintiff 
Gump & Ayers Real Estate, Inc., n/k/a V & A, Inc., Defendant, 
Crossclaim Defendant and Fourth-Party Plaintiff 
Air Terminal Gifts, Inc., Defendant and Crossclaimant 
Sunayers Limited Partnership, Crossclaim Defendant and 
Fourth-Party Plaintiff 
Victor R. Ayers, Crossclaim Defendant and Fourth-Party Plaintiff 
Michael A. Sass, Crossclaim Defendant 
Jerry W. Floor, Crossclaim Defendant, Crossclaimant and 
Third-Party Plaintiff 
Grant Thornton, a partnership, Crossclaim Defendant and 
Fourth-Party Defendant 
Mary Kay Griffin, Crossclaim Defendant and Third-Pary Defendant 
John Does I-III, inclusive, Crossclaim Defendants 
Marjorie B. Gump, Third-Party Defendant and Fourth-Party 
Plaintiff 
Marion P. Ayers, Third-Party Defendant and Fourth-Party 
Plaintiff 
Fox & Company, Third-Party Defendant 
Suitter Axland Armstrong & Hanson, Third-Party Defendant 
Charles R. Brown, Third-Party Defendant 
(i) 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES ( iii) 
STATEMENT SHOWING THE JURISDICTION OF THIS COURT AND 
NATURE OF THE PROCEEDING 1 
STATEMENT OF THE ISSUES 1 
CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCES, RULES AND REGULATIONS 1 
STATEMENT OF THE CASE 5 
STATEMENT OF FACTS 6 
SUMMARY OF ARGUMENTS 7 
ARGUMENT 9 
CONCLUSION 19 
ADDENDUM 
Plaintiff's Exhibit 4 - Promissory Note 
Plaintiff's Exhibit 5 - Purchase and Security Agreement 
Defendant's Exhibit A - Monies Needed for Sunflower 
(ii) 
TABLE OF AUTHORITIES 
Statutes 
Utah Code Annotated § 70A-3-104 1, 
Utah Code Annotated § 70A-3-105 2, 
Utah Code Annotated § 70A-3-112 3, 
Utah Code Annotated § 70A-3-119 3, 
Utah Code Annotated § 70A-3-304 4, 
Cases 
Bradley v. Buffington 
500 S.W.2d 314 (Mo.App.1973) 14 
Federal Factors, Inc. v. Wellbanke 
3 UCC Rep Serv 813; 241 Ark 44, 
406 SW2d 712 (1966) 15 
First Security Bank of Utah v. Proudfit 
Sporting Goods Co. , 552 P.2d 123, 124 12 
First State Bank at Gallup v. Clark 
91 N.M. 117, 570 P.2d 1144, 1147, (1977) 15 
Holsonback v. First State Bank of Albertville 
30 UCC Rep Serv 222, 224? 
394 So2d 381 (Ala App, 1980) 15 
Irving Heights Corporation v. Pace 
505 P.2d 297 12 
Marking Systems, Inc. v. Interwest Film Corporation 
567 P.2d 176 12 
McLean v. Paddock 
78 N.M. 234, 430 P2d 392, (1967) , 14 
Mooney v. G.R. and Associates 
72 UAR 43 12 
Northwestern Bank v. Neal 
25 UCC Rep Serv 487; 248 SE2d 585 (S.C. 1978) . . 15 
Utah Farm Products v. Watts 
54 UAR 4 12 
(iii) 
Texts 
5 Anderson Uniform Commercial Code § 3-105.12 . . . . 12 
5 Anderson Uniform Commerical Code § 3-106.15 . . . . 14 
5 Anderson Uniform Commerical Code § 3-119.12 . . . . 13 
5 Anderson Uniform Commercial Code § 3-119.3 12 
5 Anderson Uniform Commerical Code § 3-304.29 . . . . 18 
Hawkland and Lawrence U.C.C. Series 
(Art. 3) § 3-119:03 13 
(iv) 
STATEMENT OF JURISDICTION AND NATURE OF PROCEEDING 
The rules that confer jurisdiction on the Supreme Court to 
hear the appeal are Rule 3(a) and Rule 54(b) Utah Rules of 
Appellate Procedure. Rule 54(b) provides that the court may 
direct an entry of a final judgment as to one or more, but fewer 
than all of the claims or parties upon an express determination 
by the court that there is no just reason for delay and upon an 
express direction for the entry of judgment. Such direction and 
determination were made. 
The nature of the proceding is an appeal from a final order 
of the District Court on the bifurcated issue of whether or not 
plaintiff is a holder in due course. 
STATEMENT OF THE ISSUES 
The issues presented by the appeal are whether or not the 
note is a negotiable instrument and whether or not First Federal 
is a holder in due course. 
CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCES, RULES AND REGULATIONS 
Utah Code Annotated, § 70A-3-104 
70A-3-104. Form of negotiable instruments — "Draft"— 
"Check" — "Certificate of deposit" — "Note". 
(1) Any writing to be a negotiable instrument within 
this chapter must 
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(a) be signed by the maker or drawer; and 
(b) contain an unconditionaal promise or order to 
pay a sum certain in money and no other pro-
mise, order, obligation or power given by the 
maker or drawer except as authorized by this 
chapter; and 
(c) be payable on demand or at a definite time; 
and 
(d) be payable to order or to bearer. 
Utah Code Annotated, § 70A-3-105 
70A-3-105. When promise or order unconditional. 
(1) A promise or order otherwise unconditional is not 
made conditional by the fact that the instrument 
(a) is subject to implied or constructive con-
ditions; or 
(b) states its consideration, whether performed or 
promised, or the transaction which gave rise 
to the instrument, or that the promise or 
order is made or the instrument matures in 
accordance with or "as per" such transaction; 
or 
(c) refers to or states that it arises out of a 
separate agreement or refers to a separate 
agreement for rights as to prepayment or acce-
leration; or 
(d) states that it is drawn under a letter of cre-
dit; or 
(e) states that it is secured, whether by 
mortgage, reservation of title or otherwise; 
or 
(f) indicates a particular account to be debited 
or any other fund or source from which reim-
bursement is expected; or 
(g) is limited to payment out of a particular fund 
or the proceeds of a particular source, if the 
instrument is issued by a government or 
governmental agency or unit; or 
(h) is limited to payment out of the entire assets 
of a partnership, unincorporated association, 
trust or estate by or on behalf of which the 
instrument is issued. 
(2) A promise or order is not unconditional if the 
instrument 
(a) states that it is subject to or governed by 
any other agreement; or 
(b) states that it is to be paid only out of a 
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particular fund or source except as provided 
in this section. 
Utah Code Annotated, § 70A-3-112 
70A-3-112. Terms and omissions not affecting negotiability. 
(1) The negotiability of an instrument is not affected 
by 
(a) the ommission of a statement of any con-
sideration or of the place where the instru-
ment is drawn or payable; or 
(b) a statement that collateral has been given to 
secure obligations either on the instrument or 
otherwise of an obligor on the instrument or 
that in the case of default on those obliga-
tions the holder may realize on or dispose of 
the collateral; or 
(c) a promise or power to maintain or protect 
collateral or to give additional collateral; 
or 
(d) a term authorizing a confession of judgment on 
the instrument if it is not paid when due; or 
(e) a term purporting to waive the benefit of any 
law intended for the advantage or protection 
of any obligor; or 
(f) a term in a draft providing that the payee by 
indorsing or cashing it acknowledges full 
satisfaction of an obligation of the drawer; 
or 
(g) a statement in a draft drawn in a set of parts 
(section 70a-3-801) to the effect that the 
order is effective only if no other part has 
been honored. 
(2) Nothing in this section shall validate any term 
which is otherwise illegal. 
Utah Code Annotated, § 70A-3-119 
70A-3-119. Other writings affecting instrument. 
(1) As between the obligor and his immediate obligee or any 
transferee the terms of an instrument may be modified or 
affected by any other written agreement executed as a 
part of the same transaction, except that a holder in 
due course is not affected by any limitation of his 
rights arising out of the separate written agreement if 
he had no notice of the limitation when he took the 
instrument. 
(2) A separate agreement does not affect the negotiability 
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of an instrument. 
Utah Code Annotated, § 70A-3-304 
70A-3-304. Notice to purchaser. 
(1) The purchaser has notice of a claim or defense if 
(a) the instrument is so incomplete, bears such visible 
evidence of forgery or alteration, or is otherwise 
so irregular as to call into question its validity, 
terms or ownership or to create an ambiguity as to 
the party to pay; or 
(b) The purchaser has notice that the obligation of any 
party is voidable in whole or in part, or that all 
parties have been discharged. 
(2) The purchaser has notice of a claim against the instru-
ment when he has knowledge that a fiduciary has nego-
tiated the instrument in payment of or as security for 
his own debt or in any transaction for his own benefit 
or otherwise in breach of duty. 
(3) The purchaser has notice that an instrument is overdue 
if he has reason to know 
(a) that any part of the principal amount is overdue or 
that there is an uncured default in payment of 
another instrument of the same series; or 
(b) that acceleration of the instrument has been made; 
or 
(c) that he is taking a demand instrument after demand 
has been made or more than a reasonable length of 
time after its issue. A reasonable time for a 
check drawn and payable within the states and 
territories of the United States and the District 
of Columbia is presumed to be thirty days. 
(4) Knowledge of the following facts does not of itself give 
the purchaser notice of a defense or claim 
(a) that the instrument is antedated or postdated; 
(b) the it was issued or negotiated in return for an 
executory promise or accompanied by a separate 
agreement, unless the purchaser has notice that a 
defense or claim has arisen from the terms thereof; 
(c) that any party has signed for accommodation; 
(d) that an incomplete instrument has been completed, 
unless the purchaser has notice of any improper 
completion; 
(e) that any person negotiating the instrument is or 
was a fiduciary; 
(f) that there has been default in payment of interest 
on the instrument or in payment of any other 
instrument, except one of the same series. 
(5) The filing or recording of a document does not of itself 
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constitute notice within the provisions of this chapter 
to a person who would otherwise be a holder in due 
course. 
(6) To be effective notice must be received at such time and 
in such manner as to give a reasonable opportunity to 
act on it. 
STATEMENT OF THE CASE 
This is an action by Plaintiff First Federal Savings & 
Loan Association of Salt Lake City ("First Federal") on two 
promissory notes. Onef given by Gump & Ayers Real Estate, Inc. 
("Gump & Ayers") and the other being a promissory executed by 
Air Terminal Giftsf Inc. ("Air Terminal") in favor of Sunayers, 
which was assigned as security for the Gump & Ayers note. The 
Sunayers note was secured by a security agreement. The Sunayers 
note referred to the security agreement for "additional rights 
of the holder hereof". Sunayers assigned the Air Terminal note 
and the security agreement to First Federal as security for 
payment of the Gump & Ayers note. A judgment has been entered 
in favor of First Federal on the Gump & Ayers note. Air Terminal 
asserted defenses of fraud, etc. and First Federal asserted 
that such defenses could not be asserted against it because it 
was a holder in due course of the security note. The trial was 
bifurcated to determine whether or not First Federal was 
subject to the defenses raised by Air Terminal or whether it 
was a holder in due course and therefore, could recover 
regardless of any misrepresentations. The court tried the issue 
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of holder in due course and determined and ruled that First 
Federal was not a holder in due course and made the judgment 
final and appealable. 
STATEMENT OF FACTS 
Defendant Air Terminal Gifts, Inc. (Air Terminal) agreed to 
invest $200,000 and become a limited partner in Sunayers Limited 
Partnership ("Sunayers") of which Gump & Ayers was the general 
partner. The proceeds of the investment were to be used by 
Sunayers for developing a condominium project in St. George, Utah 
called Sunflower (Tr 19,21,27). 
It paid $75,000 in cash and gave its promissory note (P Ex 4 
see addendum) for the balance of $125,000. The note was secured 
by a purchase and security agreement (P Ex 5 see addendum). 
Sunayers needed cash prior to the date the Air Terminal note 
balance would be due in order to cover indebtedness which had 
been incurred on its Sunflower project and to continue with 
development work. To obtain these development funds, Gump & 
Ayers as general partner of Sunayers borrowed $100,000 from First 
Federal and signed a promissory note for that amount (Tr 37). 
The proceeds of the First Federal loan were to be used by 
Sunayers for monies due and to become due for development of the 
Sunflower project, part of which were to cover what was described 
97/0-6 -6-
as "Morse shortfall" (Tr 18). Morse was the contractor on the 
Sunflower project. Part of that Morse shortfall was $18,500 due 
Gump & Ayers (D Ex A see addendum, Tr 39). 
As security for the $100,000 loan, Sunayers assigned the Air 
Terminal note and the agreement securing it to First Federal (Tr 
7). 
The note contains the following statement: 
Reference is made to the Purchase and Security 
Agreement for additional rights of the holder hereof (P 
Ex 4 see addendum). 
When the First Federal note became due, the parties wanted to 
extend the maturity and a renewal note was executed for the then 
unpaid balance and subsequently, a second renewal note was exe-
cuted for the then unpaid balance, extending the maturity (Tr 
6,7,8). 
The evidence is that First Federal had no knowledge of defen-
ses now raised by air Terminal at the time First Federal acquired 
the Air Terminal note (Tr 9, 10). 
SUMMARY OF ARGUMENTS 
First Federal is a holder in due course of the Air Terminal 
note because that note is negotiable and First Federal was aware 
of no defenses when it acquired the note. 
(a) The note does not contain any additional promises but 
makes only a reference to the security agreement for additional 
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rights. Such a reference does not make a note non-negotiable. 
The terms of the security agreement which secures the Air 
Terminal promissory note are not incorporated into the note. 
(b) The note is unconditional. It is not subject to nor 
governed by the security agreement. 
(c) There are no limitations of liability on the note set 
forth in the security agreement. The terms of the security 
agreement do not affect the rights of the holder. 
(d) The status of a holder in due course is determined as of 
the date of the original note rather than the date of the renewal 
notes. 
(e) At the time First Federal acquired the Air Terminal 
note, it had no knowledge of any facts on which a defense could 
be based and therefore, could be a holder in due course. 
(f) Even if the Air Terminal note and the security agreement 
securing it could be construed together as between the original 
parties, in determining whether or not a third party is a holder 
in due course they are not construed together unless the holder 
knew of the existence of defenses at the time he acquired the 
note. First Federal did not know of defenses. 
(g) The fact that Gump & Ayers was the general partner of 
Sunayers and was to receive some of the proceeds of the First 
Federal loan to compensate it for services rendered to Sunayers 
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on its development project does not prevent First Federal from 
being a holder in due course. 
(h) There was no breach of fiduciary duty by Gump & Ayers 
and Sunayers has made no claim. 
ARGUMENT 
The Note Does Not Contain Promises Other 
Than A Promise To Pay A Sum Certain 
Air Terminal argues that its note is non-negotiable because 
it supposedly contains promises other than a promise to pay a sum 
certain and that it therefore does not comply with the require-
ments for negotiability in the Commercial Code, 70A-3-104(1)b 
provides: 
Any writing to be a negotiable instrument 
within this chapter must contain an uncon-
ditional promise or order to pay a sum certain 
in money and no other promise, order, obliga-
tion or power given by the maker or drawer 
except as authorized by this chapter. 
To support this contention Air Terminal quotes a portion of its 
note which provides: 
This note is secured by that certain purchase 
and security agreement dated June , 1984. 
Reference is made to that purchase and 
security agreement for additional rights of 
the holder hereof. 
The fallacy with this argument is that the quoted section 
does not incorporate the terms of the security agreement. 
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Obligations set forth in the security agreement are not in the 
note. 70A-3-119(2) provides "a separate agreement does not 
affect the negotiability of an instrument". Therefore, any addi-
tional obligations contained in the security agreement do not 
affect negotiability of the note. 
The Note Is Not Conditional 
Air Terminal cites 70A-3-105(2)(a) which provides that 
A promise or order is not unconditional if the 
instrument (a) states that it is subject to or 
governed by any other agreement; 
It argues that the reference in the note to the security 
agreement quoted above makes the note unconditional. The quoted 
portion of the note says nothing about the note's being subject 
to or governed by the security agreement. It merely recites that 
the note is secured and that there are additional rights of the 
holder. The note therefore is not subject to or governed by the 
security agreement. 
The statutes which are applicable are 70A-3-105(1)(c) and 
70A-3-112(l)(b). Section 70A-3-105(1)(c) provides that a note is 
not made conditional, even if it states that it arises out of a 
separate agreement. It states: 
A promise or order otherwise unconditional is 
not made conditional by the fact that the 
instrument...refers to or states that it ari-
ses out of a separate agreement or refers to a 
separate agreement for rights as to prepayment 
or acceleration; 
Section 70A-3-112(1)(b) provides that 
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The negotiability of an instrument is not 
affected by...a statement that collateral has 
been given to secure obligations, either on 
the instrument or otherwise of an obligor on 
the instrument... 
The recitation does not make the note non-negotiable. 
There Are No Terms Of Limitation 
There are no terms of limitation of the rights of the holder 
in the security agreement. Instead of limiting rights of the 
payee for recovering on the notef the security agreement provides 
that "nothing herein contained is intended, nor should it be 
construed to preclude the seller from pursuing any other remedy 
provided by law for the collection of the promissory note..." 
which is not a limitation on rights under the note but rather an 
express statement that the rights are not limited. 
The Status Of A Holder In Due Course Is Determined As Of The Date 
Of The Original Note Rather Than The Date Of The Renewal Notes 
Air Terminal asserts that because a renewal note was obtained 
by First Federal, that First Federal is not a holder in due 
course because as of the date of the renewal note, the security 
note of Air Terminal was in default. That contention is premised 
on the assumption that the original note was discharged when the 
renewal note was obtained, which assumption is erroneous. This 
court has at various times stated that the giving of a new note 
in renewal of another does not extinguish the debt for which the 
original note was given, unless it clearly appears that it was 
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the intention of the parties that the execution of the new note 
should extinguish the debt represented by the old note. Irving 
Heights Corporation v. Pacef 505 P.2d 297; First Security Bank 
of Utah v. Proudfit Sporting Goods Co,, 552 P.2d 123, 124; 
Marking Systems, Inc. v. Interwest Film Corporation, 567 P.2d 
176; Utah Farm Products v. Watts, 54 UAR 4; Mooney v. G.R. and 
Associates, 72 UAR 43. Here, there is nothing to indicate the 
renewal note discharged the old. The evidence is that there was 
no such intent (Tr 8,9). When the Air Terminal security note was 
obtained by First Federal there was no delinquency so First 
Federal became a holder in due course. 
First Federal Had No Knowledge Of Defenses 
The evidence is that there was no knowledge of any defenses 
when First Federal took the Air Terminal note (Tr 9). 
The Terms Of The Security Agreement 
Do Not Affect The Rights Of The Holder Of The Note 
Who Has No Knowledge Of Defenses 
In 5 Anderson Uniform Commercial Code, § 3-105.12 it is 
stated: 
A contemporaneous agreement is not 
necessarily read together with an instrument 
for purposes of determining its negotiability, 
although the agreement and instrument may be 
read together for other purposes. 
In Section 3-119.3, Anderson states: 
The fact that a note is given in connec-
tion with a conditional sale does not affect 
the negotiability of the note because the con-
dition of the sales contract is not to be 
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incorporated into the note. 
In Section 3-119.12, Anderson states: 
And a person may become a holder in due course 
even if he knew of the existence of the other 
writing so long as he had no reason to know 
that there was any defense or hostile claim 
based thereon. 
We concede that as between the original parties, the seller 
and the purchaser, the documents could be construed together. 
That is not true, however, in determining the negotiability of 
the note in the hands of a third party, and in determining 
whether or not the third party is a holder in due course. In the 
latter situation, the note is negotiable despite the reference to 
the security agreement and the third party is a holder in due 
course unless that third party knows of the existance of defenses 
at the time he acquired the note. Paragraph 4 of the Official 
Code Comment on § 3-119 so states: 
Under this Article a purchaser of the 
instrument may become a holder in due course 
although he takes it with knowledge that it 
was accompanied by a separate agreement, if 
he has no notice of any defense or claim 
arising from the terms of the agreement... 
As stated in Hawkland and Lawrence, U.C.C. Series (Art. 3) 
§ 3-119:03. 
A holder, of course, cannot qualify as a 
holder in due course if he has notice of a 
claim or defense. But notice that the instru-
ment was executed pursuant to an executory 
agreement will not constitute notice of a 
claim or defense. Rather, the holder must 
have notice that there has been such a breach 
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of the agreement as will furnish a claim or 
defense to payment. 
First Federal had no knowledge of defenses when it took the 
note. 
There are various provisions in mortgages and other security 
instruments which, although if contained in the note itself would 
make the note conditional, do not make the note conditional when 
they are contained only in the security agreement. Examples are 
provisions for the protection of security and provisions for 
payment of taxes, both of which are indefinite in amount (5 
Anderson 3-106.15). 
A negotiable promissory note and contemporaneously executed 
mortgage will not-be construed as one instrument where to do so 
renders the note nonnegotiable. Bradley v. Buffington, 500 
S.W.2d 314, (Mo.App.1973). 
General rules of construction respecting contemporaneously 
executed instruments are inapplicable where negotiability of an 
instrument is involved, i.e., where it is in the hands of a 
holder in due course. McLean v. Paddock, 78 N.M. 234, 430 P.2d 
392, (1967). 
A note's negotiability must be determined by the terms on its 
face. In holding that a non-negotiable note could not be made 
negotiable by the terms of a separate document, the New Mexico 
Court stated: 
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The whole purpose of the concept of a 
negotiable instrument under Article 3 is to 
declare that transferees in the ordinary 
course of business are only to be held liable 
for information appearing in the instrument 
itself and will not be expected to know of any 
limitations on negotiability or changes in 
terms, etc., contained in any separate docu-
ments. The whole idea of the facilitation of 
easy transfer of notes and instruments 
requires that a transferee be able to trust 
what the instrument says, and be able to 
determine the validity of the note and its 
negotiability from the language in the note 
itself. First State Bank at Gallup v. Clark, 
91 N.M. 117, 570 P.2d 1144, 1147, (1977). 
Negotiability is determined from the face of the instrument 
without reference to extrinsic facts and "the conditional or 
unconditional character of the promise or order is to be deter-
mined by what is expressed in the instrument itself". Holsonback 
v. First State Bank of Albertville, 30 UCC Rep Serv 222, 224; 394 
So2d 381 (Ala App, 1980). 
The negotiablity of an instrument which contained all the 
elements of negotiability specified in the UCC was not affected 
by reference in the instrument to the transaction giving rise to 
the instrument. Federal Factors, Inc. v. Wellbanke, 3 UCC Rep 
Serv 813; 241 Ark 44, 406 SW2d 712 (1966). 
A promissory note and conditional sales contract which were 
assigned by the original creditor to a bank were not thereby 
merged so as to render the note non-negotiable, even though the 
contract was non-negotiable. The court in Northwestern Bank v. 
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Neal, 25 UCC Rep Serv 487; 248 SE2d 585 (S.C. 1978) quoted and 
relied upon the official comment to UCC § 3-119(2): 
Subsection (2) rejects decisions which 
have carried the rule that contemporaneous 
writings must be read together to the length 
of holding that a clause in a mortgage 
affecting a note destroyed the negotiability 
of the note. The negotiability of an instru-
ment is always to be determined by what 
appears on the face of the instrument alone, 
and if it is negotiable in itself a purchaser 
without notice of a separate writing is in no 
way affected by it. If the instrument itself 
states that it is subject to or governed by 
any other agreement, it is not negotiable 
under this Article; but if it merely refers to 
a separate agreement or states that it arises 
out of such an agreement, it is negotiable. 
The Air Terminal note is a negotiable instrument. 
The Fiduciary Relationship Of Gump & Ayers 
Does Not Affect Negotiability 
Gump & Ayers was the general partner of the partnership of 
Sunayers. As such general partner, Gump & Ayers had a fiduciary 
relationship with Sunayers. In negotiating for the loan from 
First Federal to raise money for the partnership project of deve-
loping Sunflower Condominiums, Gump & Ayers showed First Federal 
why the monies were needed for Sunayers. Among those needs was 
the payment of what was described as "Items Due to Morse Short-
fall". Morse was a contractor on the Sunflov/er project. 
Included among the five items shown as part of that shortfall was 
$18,500 owed to Gump & Ayers (D Ex A see addendum). Air Terminal 
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argues that inasmuch as some of the proceeds of the loan were to 
be used by Sunayers to pay Gump & Ayers for monies due it on 
Sunayers1 Sunflower project that First Federal cannot be a holder 
in due course. It bases that argument on 70A-3-304(2) UCA which 
provides: 
(2) The purchaser has notice of a claim against the instru-
ment when he has knowledge that a fiduciary has nego-
tiated the instrument in payment of or as security for 
his own debt or in any transaction for his own benefit 
or otherwise in breach of duty. 
That position is untenable. 
The subsection relied upon does not relate to notice of a 
defense but rather notice of a claim against the instrument. 
Here Air Terminal is asserting a defense rather than a claim 
against the instrument. § 304 differentiates between notice of 
claim and notice of defense as shown by subsections (1) and (4). 
Subsection (1) wording is "The purchaser has notice of a claim or 
defense if...". Subsection (4) wording is "Knowledge of the 
following facts does not of itself give the purchaser notice of a 
defense or claim..." as compared with subsection (2) wording "The 
purchaser has notice of a claim against the instrument when..." 
Subsection (2) relates to "notice of a claim against the 
instrument". No one has made a claim against the instrument. 
The one who could make a claim is the partnership of which Gump & 
Ayers was general partner and therefore, a fiduciary. Sunayers 
the partnership has made no claim against the instrument. 
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There Was No Breach Of Fiduciary Duty By Gump & Ayers 
Subsection (2) of 70A-3-304 relates to transactions by the 
fiduciary which are "..•in breach of duty". Here no breach of 
duty is shown. All that is shown is that Gump & Ayers was one of 
those owed funds as a result of the shortfall by the Sunflower 
subcontractor. 
Subsection (2) also relates to a transaction for the benefit 
of the fiduciary. This transaction was for the benefit of the 
partnership to raise funds that the partnership needed to pay 
obligations of the partnership incurred on the Sunflower project. 
There was therefore no breach of duty such as there would have 
been had the proceeds of the loan been intended for the personal 
use of the partner Gump & Ayers. 
Subsection (2) applies when the taker knows that notes held 
by a partnership are negotiated to it for a nonpartnership pur-
pose. As stated in 5 Anderson Uniform Commercial Code § 
3-304.29: 
When the taker knows that notes held by the partnership 
are negotiated to it for a non-partnership purpose, the 
taker cannot be a holder in due course. 
Here the loan was for a partnership purpose of paying off the 
debts of the partnership. 
CONCLUSION 
The note is a negotiable instrument because it does not con-
tain any promise other than one to pay a sum certain and there 
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are no limitations of liability. Any terms in the security 
agreement do not affect negotiability since they are not incor-
porated into the note. 
The fact that Gump & Ayers as general partner of Sunayers was 
to receive some of the proceeds of the loan to compensate it for 
services rendered to Sunayers on its development project does not 
prevent First Federal from being a holder in due course. First 
Federal is a holder in due course of the negotiable instrument 
because it had no notice of any defense at the time it acquired 
the note. 
Respectfully submitted this Jjjjf/^ day of March, 1988. 
John W. Lowe 
Attorney for Plaintiff/ Appellant 
First Federal Savings & Loan 
Association of Salt Lake City 
/s/ John W. Lowe 
John W. Lowe 
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ADDENDUM 
Plaintiff's Exhibit 4 - Promissory Note 
Planitiff's Exhibit 5 - Purchase and Security Agreement 
Defendant's Exhibit A - Monies Needed for Sunflower 
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PROMISSORY NOTE 
$125,000.00 June S~ , 1984 
Salt Lake City, Utah 
FOR VALUE RECEIVED, the undersigned promises to pay, 
in lawful money of the United States of America, to the Order of 
SUNAYERS LIMITED PARTNERSHIP, the principal sum of One Hundred 
Twenty Five Thousand Dollars ($125,000.00) together with interest 
on the unpaid balance at a variable rate which shall be calcu-
lated by adding One Percent (1%) per annum to the prime lending 
rate charged by First Security Bank of Utah, N.A., to its highest 
rated commercial customers, as adjusted from time to time (the 
"Prime Rate")The said principal and interest shall be paid by the 
undersigned at 2120 South 1300 East, Salt Lake City, Utah 
84106, or at such other place as the holder hereof may designate 
in writing. The principal payable pursuant to this Note shall be 
paid in three (3) installments in the amounts and on the dates 
set forth as follows, together with any and all interest accrued 
on the remaining unpaid principal balance as of the date of each 
respective principal payment. 
Principal Date Due 
$ 41,666.67 December 1, 1984 
$ 41,666.67 June 1, 1985 
$ 41,666.66 December 1, 1985 
All payments shall be applied first to the payment of 
interest then to the reduction of the unpaid principal balance. 
The Prime Rate may change from time to time and the 
interest payable on this Note shall continue to fluctuate at the 
same increment above the Prime Rate. Any changes in the interest 
rate hereunder shall become effective without prior notice on the 
date the Prime Rate changes. 
This Note may be prepaid at any time, and from time 
to time, before maturity, in whole or in part, without penalty or 
premium. All amounts paid shall be credited first to interest 
and then to a reduction of the outstanding principal balance. 
If any payment of principal and/or interest required 
hereunder is not made within fifteen (15) days after the date 
such payment is due, or if any other event occurs or circum-
stances exist which under any instrument evidencing or securing 
the obligations evidenced hereby entitles the holder hereof to 
accelerate the maturity of such obligations, the entire sum of 
principal and accrued interest remaining unpaid shall, at the 
option of the holder hereof, become immediately due and payable 
without notice. Failure to exercise this option shall not 
constitute a waiver of the right to exercise the same at any 
subsequent time. 
This Note, or any payment hereunder, may be extended 
from time to time without in any way affecting or impairing the 
liability of the maker or endorsers hereof. 
The maker, endorsers and guarantors hereof severally 
waive diligence, presentment for payment, demand, protest, notice 
thereof, and consent to the jurisdiction of the courts of the 
State of Utah and to the extension of time of payment of this 
Note without notice, and hereby agree to pay all costs, fees and 
expenses, including reasonable attorneys1 fees, which may arise 
or accrue from enforcing this Note, or in pursuing any remedy 
provided by the laws of the State of Utah, whether such remedy 
is pursued by filing a suit in equity or an action at law or 
otherwise. 
This Note is secured by that certain Purchase and 
Security Agreement dated June , 1984. Reference is made to 
the Purchase and Security Agreement for additional rights of the 
holder hereof. 
PURCHASER: 
AIR TERMINAL GIFTS, INC. 
/ 
B Y : SltsCfALh, XI S*« 
Sunayers hereby assigns, with recourse, all of its right title 
and interest in the above promissory note and the agreement 
securing it to First Federal Savings and Loan Assn. of Salt 
Lake City, 
Sunayers Limited Partnership 
By Gump and Ayers 
Real Estate Inc. 
Its General Partner 
d^_ 
Victor R. Ayers,President 
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PURCHASE AND SECURITY AGREEMENT 
THIS AGREEMENT is made and entered into this ^ day 
of June, 1984, by, between and among SUNAYERS LIMITED PARTNER-
SHIP, a Utah limited partnership (the "Seller"), AIR TERMINAL 
GIFTS, INC., a Utah corporation (the "Purchaser"), and GUMP & 
AYERS REAL ESTATE, INC., a Utah corporation (the "General Part-
ner"); 
W I T N E S S E T H : 
.WHEREAS, Seller is a limited partnership formed 
under the laws of the State of Utah on September 2, 1983; and 
WHEREAS, Victor R. Ayers initially acted as general 
partner for the Seller, and as general partner had an 80% in-
terest in the Seller's capital, net profits, net losses and cash 
available for distribution, and as a limited partner, Victor R. 
Ayers had an additional 10% partnership interest, all of which 
interests have been assigned to the General Partner, and the 
General partner acts as General Partner for the Seller; and 
WHEREAS, there are two additional limited partners, 
Wayne L. Morse, who has a 5% limited partnership interest in 
Seller and Michael A. Sass, who has a 5% limited partnership 
interest in seller; and 
WHEREAS, the Seller desires to sell and the Purchaser 
desires to acquire an interest in the Seller representing a 25% 
interest as a limited partner in the capital, net profits, net 
losses and cash available for distribution of the Seller for the 
purchase price of $200,000; and 
WHEREAS, in the interest of effecting an infusion of 
cash into the Seller, the General Partner agrees that the share 
of the Purchaser shall reduce the interest of the General Partner 
in the Seller, and shall have no effect on the interest of the 
other limited partners; 
NOW, THEREFORE, in consideration of the mutual cove-
nants, promises, representations and warranties contained herein, 
the parties hereto hereby agree as follows: 
1. Purchase and Sale of Partnership Interest. Subject 
to and upon the terms and conditions of this Agreement, the 
Seller hereby sells, conveys, assigns, transfers, and sets over 
unto the Purchaser and the Purchaser hereby accepts from the 
Seller an undivided limited partnership interest in the Seller, 
comprising a 25% interest in the capital, net profits, net losses 
and cash available for distribution or such other interest as the 
parties may agree to in writing, together with all of the rights 
of a limited partner under that certain Certificate and Agreement 
of Limited Partnership for Sunayers Limited Partnership dated 
September 2f 1983 and which otherwise are appurtenant to the 
status of limited partner under Utah law (the "Partnership 
Interest"). 
2. Price. The Purchase Price for the Partnership 
Interest shall be the sum of $200,000 (the "Purchase Price"). 
The Purchaser delivers to the Seller concurrently with the 
execution hereof cash, cashier's check(s) or certified funds 
representing the amount of $75,000, together with the Purchaser's 
promissory note in the amount of $125,000 in the form attached 
hereto as Exhibit "A" and incorporated herein by this reference 
(the "Promissory Note"). 
3. Documents Delivered Concurrently with the exe-
cution hereof, the Purchaser shall provide the Seller with (1) a 
UCC-1 form of Financing Statement for filing in the Lieutenant 
Governor's office of the State of Utah with respect to the 
security interest of the Seller in the Partnership Interest, and 
(2) the Promissory Note, duly executed by the Purchaser. 
4. Grant of Security Interest. The Purchaser hereby 
grants to the Seller a Security Interest in and to the Partner-
ship Interest to secure the timely payment of all principal, 
interest and other amounts due or to become due under the Promis-
sory Note. 
5. Term of Security Interest. This Agreement shall be 
terminated only by the filing of a Termination Statement in 
accordance with the applicable provisions of the Uniform Com-
mercial Code as in effect in the State of Utah (the "Code"), 
which shall be filed when the Promissory Note has been paid in 
full. Until terminated, the Security Interest hereby created 
shall continue in full force and effect and shall secure and be 
applicable to all amounts owing under the Promissory Note. 
6. Covenants. The Purchaser will do all acts and 
things, and will execute all writings requested by the Seller to 
establish, maintain and continue a perfected first security 
interest of the Seller in the Partnership Interest as a perfected 
and first security interest under the Code and will promptly on 
demand pay all costs and expense of filing and recording, inclu-
ding the costs of any searches deemed necessary by the Seller to 
establish and/or determine the validity and/or the priority of 
the Seller's security interest, and the Purchaser will pay all 
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taxes and other claims of charges which in the opinion of the 
Seller might prejudice, impair, or otherwise affect the Partner-
ship Interest. 
7. Protection of Security. After 30 days written 
notice and demand upon the Purchaser, the Seller may make such 
payments and do such acts as the Seller may deem necessary to 
protect the Security Interest including, without limitation, 
paying, purchasing, contesting or compromising any encumbrance, 
charge or lien which is or may be prior to or superior to the 
security interest granted hereunder, and in exercising any such 
powers or authority to add all expenses incurred in connection 
therewith to the obligations secured hereby (it being understood 
and agreed that, after taking such action, the Seller shall 
notify the Purchaser thereof in writing). 
8. Events of Default. The occurence of any of the 
following events shall constitute an event of default ("Event of 
Default") hereunder: 
a Any failure or neglect to comply with any 
of the terms, provisions, warranties, or covenants of 
this Agreement; or 
b. Any failure to pay any amount due under the 
Promissory Note when due, or such portions thereof as 
may be due, by acceleration or otherwise; or 
c. The falsehood of any warranty, representation 
or other information made, given or furnished to the 
Seller by or on behalf of the Purchaser with respect to 
the substance hereof, whether such warranty, represen-
tation or other information is false when made, given 
or furnished, or becomes false through the passage of 
time or the occurrence of any event subsequent hereto; 
or 
d. The issuance or filing of any attachment 
levy, garnishment, or other judicial process of or upon 
the Purchaser or the Partnership Interest; or 
e. Any sale or other disposition by the Purchaser 
in the ordinary course of business, or death, dissolu-
tion, termination of existence, insolvency, business 
failure, or assignment for the benefit of creditors of 
the Puchaser or commencement of any proceedings under 
any State or Federal bankruptcy or insolvency laws or 
laws for the release of debtors by the release of 
Purchaser, or the appointment of a receiver, trustee, 
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court appointee, or otherwise for all or any part of 
the property of the Purchaser. 
9. Remedies. 
a. Upon the occurrence of any Event of Default 
the Seller may, at it's discretion and without prior 
notice to the Purchaser in the event of failure to make 
any payments under the Promissory Note, or after 15 
days written notice as to any other Events of Defaultf 
declare all or any portion of the Promissory Note to be 
immediately due and payable, and shall have and exer-
cise any one or more of the rights and remedies given 
to a secured party under the Code, including without 
limitation the right to sell or otherwise dispose of 
any or all of the Partnership Interest, except that 
portion which bears the same proportion to the entire 
Partnership Interest as the portion of the Purchase 
Price paid by the Seller bears to the total Purchase 
Price, and to offset against the Promissory Note the 
amount owing by the Seller to the Purchaser. 
b. The proceeds of any sale or other disposition 
of the Partnership Interest authorized by this Agree-
ment shall be applied by the Seller first upon all 
expenses authorized by the Code and then upon all 
reasonable attorneys' fees and legal expenses incurred 
by the Seller; the balance of the proceeds of such sale 
or other disposition shall be applied in the payment of 
the Promissory Note, first to interest, then to prin-
cipal, and the surplus, if any, shall be paid over to 
the Purchaser or to such other persons as may be 
entitled thereto under applicable law. The purchaser 
shall remain liable for any deficiency which it shall 
pay to the Seller immediately upon demand. 
c. Seller may, upon the occurrence of any de-
fault, declare a forfeiture of all or any portion of 
the Partnership Interest except that portion which 
bears the same proportion to the entire Partner-
ship Interest as the portion of the Purchase Price paid 
by the Seller bears to the total Purchase Price, and 
reduce the interest of the Purchaser in the Seller to 
such extent for any and all purposes, in lieu of any 
other remedy hereunder. 
d. Nothing herein contained is intended, nor 
should it be construed to preclude the Seller from 
pursuing any other remedy provided by law for the 
collection of the Promissory Note or any portion 
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thereof, or for the recovery of any others from 
which the Seller may be or become entitled for the 
breach of this Agreement by the Purchaser. 
10. Distributions. In the event that at any time or 
from time to time after the date hereof, the Purchaser shall 
receive or shall become entitled to receive any distribution of 
any nature whatsoever, whether in property or any other assets, 
or the Purchaser shall receive or be entitled to receive securi-
ties, property or other assets in the case of any reorganization, 
consolidation, merger, or incorporation, then and in each such 
case, the Purchaser shall deliver to the Seller, and the Seller 
shall be entitled to receive and retain all such securities, 
property, or assets as an addition to the Partnership Interest as 
collateral for the payment of the Promissory Note. 
11. Indemnification of Purchaser Against Liabilities 
of Seller. Except to the extent of Purchaser's investment in 
Seller, including that portion of the Purchase Price actually 
paid and any interest thereon actually paid pursuant to the 
Promissory Note and/or this Agreement, the Seller and the General 
Partner will indemnify and hold the Purchaser harmless from and 
against any and all losses, claims, damages, expenses or liabil-
ities joint or several, to which the Purchaser may become sub-
ject, and, except as hereinafter provided, will reimburse the 
Purchaser for any legal or other expenses reasonably incurred by 
it in connection with investigating or defending any actions 
whether or not resulting in any liability, insofar as such 
losses, claims, damages, expenses, liabilities, or actions arise 
out of or are based upon any contracts, transactions, agreements, 
representations, statements, promises, warranties, negotiations, 
undertakings, activities, services, expenditures, performances, 
benefits, or other dealings of any nature whatsoever, made by or 
on behalf of the Purchaser in its capacity as a limited partner 
of the Seller, or which are or may become incumbent upon the 
Purchaser by virtue of its position as a limited partner of the 
Seller, and for which the Purchaser is held liable as a general 
partner of the Seller or as a general partner with the General 
Partner on the basis of this Agreement, except any such losses, 
claims, damages, expenses, liabilities, or actions caused by 
specific acts or ommissions of the Purchaser (other than entering 
into this Agreement); provided, however, that the indemnity 
Agreement contained in this Section shall not apply to amounts 
paid in settlement of any such litigation if such settlements are 
effected without the consent of the General Partner and the 
Seller. This Indemnity Agreement is in addition to any other 
liability which the Seller and the General Partner may otherwise 
have to the Purchaser. The Purchaser agrees that within thirty 
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days after receipt by it of written notice of the commencement of 
any action against it, in respect of which indemnity may be 
sought from the Seller and the General Partner on account of this 
Indemnity Agreement, to notify the Seller and the General Partner 
in writing of the commencment thereof. The ommission of the 
Purchaser so to notify the Seller or the General Partner of any 
such action shall relieve the Seller and the General Partner from 
any liability which they may have to the Purchaser on account of 
the indemnity Agreement contained in this Section, but only if 
and to the extent that such person did not otherwise have knowl-
edge of the commencement of the action and such persons ability 
to defend against the action were prejudiced such failure; 
provided, however, that no failure to give notice shall relieve 
such person from any other liability which he may have to the 
Purchaser. 
12. Indemnity Against Claims of Morse and of the 
Shepherds. Except to the extent of Purchaser's investment in 
Seller, including that portion of the Purchase Price actually 
paid and any interest thereon actually paid pursuant to the 
Promissory Note and/or this Agreement, the Seller and the General 
Partner will indemnify and hold the Purchaser harmless from and 
against any reduction in the proportionate share of capital, net 
income, net loss or cash available for distribution to which the 
Partnership Interest entitles the Purchaser, and, except as 
hereinafter provided, will reimburse the Purchaser for the 
reduction of the Purchaser's portion of any distribution insofar 
as such reduction arises out of or is based upon any claims 
against the Partnership or its property made by Richard and/or 
Judy Shepherd of Salt Lake City, Utah or Wayne L. Morse of 
Kaysville, Utah. This Indemnity Agreement is in addition to any 
other liability which the Seller and the General Partner may 
otherwise have to the Purchaser. 
13. Admission into Partnership. It is the intention 
i i <X 
of the parties hereto that the Purchaser shall be admitted as a 
limited partner of the Seller, but that the investment in the 
Seller of the Purchase Price and the grant to the Purchaser of a 
25% interest in the net profits, net losses and cash available 
for distribution shall be effective even though the admission of 
the Purchaser as a limited partner of Seller is, for some 
reason, not effective. In this connection, the Seller and 
the General Partner shall use their best efforts to cause a new 
and appropriate amendment to the Certificate of Limited Partner-
ship to be issued and to be filed. It is recognized by all 
parties that Victor R. Ayers was Seller's original general 
partner, and not all of Seller's limited partners have as of the 
date hereof consented to the substitution of the General Partner 
for Victor R. Ayers as general partner for the Seller, and that 
it may not be possible to obtain an amendment to the Certificate 
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of Partnership and/or written consent to admit the Purchaser as a 
limited partner in the Seller. Prior to and until the Purchaser 
is admitted to Seller as a limited partner, this Agreement shall 
be effective to convey to the Purchaser a 25% interest in the 
capital, net profits, net losses and Cash Available for Distri-
bution which would otherwise inure to the benefit of the General 
Partner, except and to the extent some portion of the Partnership 
Interest is forfeited or resold pursuant to Section 9, above, and 
also to grant to the Seller a security interest in such 25% 
interest. 
14. Power of Attorney. The General Partner shall be, 
and hereby is, appointed the true and lawful attorney-in-fact for 
the Purchaser as a Limited Partner in the Seller, with full power 
and authority for the Purchaser and in the name of the Purchaser, 
to make, execute, acknowledge, publish, file and swear to in the 
execution, acknowledgement, filing and recording of: 
(a) Any amendment to the Certificate and Agree-
ment of Limited Partnership necessary to effect the 
admission of the Purchaser as a limited partner in the 
Seller or the General Partner as the General Partner of 
the Seller, and any separate Certificate of Limited 
Partnership, as well as amendments thereto, as required 
under the laws of the State of Utah or any other state 
in which such instrument is rquired to be filed. 
(b) Any certificates, instruments and documents 
including Ficticious Name Certificates, which may be 
required by, or may be appropriate under, the laws of 
the State of Utah or any other state or jurisdication 
in which the Partnership is doing or intends to do 
business. 
(c) Any other instrument which may be required to 
be filed by the Partnership under the laws of the State 
of Utah or any other state or by any governmental 
agency, or which the General Partner deems it advisable 
to file, and 
(d) Any documents which may be required to effect 
the continuation of the Partnership or admission of any 
additional or substituted Limited Partner, or the 
dissolution of the Partnership. 
The foregoing grant of authority: 
(a) Is a Special Power of Attorney coupled with 
an interest, is irrevocable, and shall survive the 
dissolution of the Purchaser; 
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(b) May be exercised by the General Partner by 
executing an instrument under signature of one or more 
of its trustees or other authorized officers as at-
torney-in-fact for the Undersigned whose name shall be 
listed in the respective instruments as a Limited 
Partner, assignee or assignor, as the case may be; 
and 
(c) Shall survive the delivery of an assignment 
by the Purchaser of all or any part of the Partnership 
Interest; except that where the assignee thereof has 
been approved by the General Partner for admission to 
the Seller as a substituted limited partner, this power 
of attorney shall survive the delivery of such assign-
ment for the sole purpose of enabling the General 
Partner to execute, acknowledge and file any instrument 
necessary to effect such substitution. 
The Purchaser hereby agrees to be bound by all of the 
representations of the General Partner as his attorney-in-fact 
for the Purchaser and waives any and all defenses which may be 
available to the Purchaser to contest, negate, or disaffirm the 
actions of the General Partner or other successors under this 
power of attorney, and hereby ratifies and confirms all acts 
which said attorney-in-fact may take as attorney-in-fact here-
under in all respects as though performed by the Purchaser. 
15. Representations and Warranties of the Purchaser. 
The Purchaser hereby represents and warrants to the Seller as 
follows: 
(a) The Partnership Interest is being purchased by 
the Purchaser for investment only, for the Purchaser's 
own account, and not with a view to, or in connection 
with, the distribution thereof, and the Purchaser is 
not participating, directly or indirectly, in an 
underwriting of all or any portion of the Partnership 
Interest. 
(b) The Purchaser will not take, or cause to be 
taken, any action that would cause the Underwriter to 
be deemed an "underwriter" of the Partnership Interest, 
as the term "underwriter" is defined in Section 2(11) 
of the Securities Act of 1933, as amended (the "Act"). 
(c) The Purchaser has received and the Purchaser 
or its duly authorized representative has read and 
hereby specifically accepts and adopts each and every 
provision of the form of the Certificate and Agreement 
of Limited Partnership of the Seller. 
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(d) The Purchaser (and the Purchaser1s repre-
sentative, if any) has had an opportunity to ask 
questions of, and receive answers from, persons acting 
on behalf of the General Partner regarding the opera-
tions and financial condition of the Seller, and has 
received all such information it has requested, such 
information being furnished solely by Victor R. Ayers, 
an officer of the General Partner. 
(e) By reason of the Purchaser's knowledge and 
experience in financial and business matters in 
general, and investments in particular, the Purchaser 
is capable of evaluating the merits and risks of an 
investment by the Purchaser in the Partnership In-
terest. 
(f) The Purchaser is capable of bearing the 
economic risks of an investment in the Partnership 
Interest. 
(g) The Purchaser's financial condition is such 
that the Purchaser is under no present or contemplated 
future need to dispose of any portion of the Partner-
ship Interest to satisfy any existing or contemplated 
undertaking, need, or indeotedness. 
16 . Representations and Warranties of Seller. Th e 
Seller hereby "represents and warrants to the Purchaser that 
the Seller and the General Partner have disclosed to Purchaser 
all relevant information regarding the financial condition of the 
Seller and the General Partner and all relevant data and account-
ing information regarding the Sunflower project in St. George, 
Washington County, Utah, the principal asset of Seller. 
17. Transfer Restrictions. The Purchaser recognizes 
that the purchase of the Partnership Interest involves a high 
degree of risk. The Purchaser also acknowledges that there is no 
public market for the Partnership Interest and that in all 
likelihood a public market for the Partnership Interest will not 
exist at any time in the future and that, therefore, the Pur-
chaser may not be able to liquidate an investment in the Partner-
ship Interest should the Purchaser desire to do so. It is also 
acknowledged that transferability is limited, and in the event of 
a disposition, the Purchaser could sustain a loss. It is ack-
nowledged that the Purchaser or the Purchaser's investment 
representative has been given access to the same kind of infor-
mation as would be furnished in a Registration Statement under 
the Securities Act of 1933, as amended, or has access to such 
information and, in addition, has access to such additional 
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information as deemed necessary to verify the accuracy of all 
information. The Purchaser acknowledges further that the Part-
nership Interest was acquired in a negotiated transaction with 
the General Partner, or its representatives. As to limitations 
on disposition of the Partnership Interest, the Purchaser recog-
nizes that the Partnership Interest 'has not been registered under 
the Act, and that restrictions on transferability apply as 
referred to herein, which restrictions on transferability will be 
noted upon such certificates as may evidence the ownership of the 
Partnership Interest and, further, such restrictions on transfer-
ability will be noted in the appropriate records of the Seller. 
The Partnership Interest, or any portion thereof shall 
be sold, pledged, assigned, hypothecated, or otherwise trans-
ferred, with or without consideration, (a "Transfer") only upon 
the conditions specified in this Section 15. The Undersigned 
realizes that by becoming a holder of the Partnership Interest, 
the Purchaser agrees, prior to any Transfer, to give written 
notice to the Seller expressing the desire of the undersigned to 
effect the Transfer and describing the proposed Transfer. 
Upon receiving any such notice, the Seller shall 
present copies thereof to counsel for the Seller and the fol-
lowing provisions shall apply: 
(a) If, in the opinion of such counsel, the 
proposed Transfer may be effected without registration 
thereof under the Act, and applicable state securities 
law (the "State Acts"), the Seller shall promptly 
thereafter notify the holder of the Partnership In-
terest, whereupon such holder shall be entitled to 
effect the Transfer, all in accordance with the terms 
of the notice delivered by such holder to the Seller 
and upon such further terms and conditions as shall be 
required by the Seller in order to assure compliance 
with the Act and the State Acts'. 
(b) If, such counsel is unable to opine that the 
Transfer may be effected without registration under the 
Act and/or the State Acts, the Transfer shall not be 
made unless registration of the Transfer is then in 
effect. 
The Purchaser realizes that the Partnership Interest is 
not, and will not be, registered under the Act, and that the 
Seller does not file and does not intend to file periodic reports 
with the Securities and Exchange Commission pursuant to the 
requirements of Section 13 or 15(d) of the Securities Exchange 
Act of 1934, as amended. The Purchaser also understands that the 
Partnership has not agreed to register the Partnership Interest 
- 10 -
for distribution in accordance with the provisions of the Act or 
the State Actsf and that the Company has not agreed to comply 
with any exemption under the Act or the State Acts for the resale 
of the Partnership Interest. For example, the Seller has not 
agreed to supply such information as would be required to enable 
routine sales of the Partnership Interest to be made under the 
provisions of certain rules respecting "restricted securities" 
promulgated under the Act. The Purchaser acknowledges that the 
Partnership Interest which the Purchaser purchased pursuant 
hereto must be held indefinitely, unless and until subsequently 
registered under the Act and/or the State Acts or unless an 
exemption from such registration is available, in which case the 
undersigned may still be limited as to the amount of the Partner-
ship Interest which may be sold. 
18. General Provisions. The following provisions are 
a part of this Agreement: 
(a) Entire Agreement. This Agreement constitutes 
the entire understanding and agreement between the 
parties hereto and supersedes all prior agreements, 
representations or understandings between the parties 
relating to the subject matter hereof. 
(b) Binding Agreement. This Agreement shall be 
binding upon and shall inure to the benefit of the 
heirs, legal representatives, successors and assigns, 
as applicable, of the respective parties hereto, and 
any entities resulting from the reorganization, consol-
idation or merger of any party hereto. 
(c) Headings. The headings used in this Agree-
ment are inserted for reference purposes only and shall 
not be deemed to limit or affect in any way the meaning 
or interpretation of any of the terms or provisions of 
this Agreement. 
(d) Counterparts. This Agreement may be signed 
upon any number of counterparts with th§ same effect as 
if the signature to any counterpart were upon the same 
instrument. 
(e) Severability. The provisions of this Agree-
ment are severable, and should any provision hereof be 
found to be void, voidable or unenforceable, such void, 
voidable or unenforceable provision shall not affect 
any other portion or provision of this Agreement. 
(f) Waiver. Any waiver by any party hereto of 
any breach of any kind or character whatsoever by any 
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other party, whether such waiver be direct or implied, 
shall not be construed as a continuing waiver of or 
consent to any subsequent breach of this Agreement on 
the part of the other party. 
(g) Modification. This Agreement may not be 
modified except by an instrument in writing signed by 
the parties hereto. 
(h) Governing Law. This Agreement shall be 
interpreted, construed and enforced according to the 
laws of the State of Utah. 
(i) Attorney's Fees. In the event any action or 
proceeding is brought by either party against the other 
under this Agreement, the prevailing party shall be 
entitled to recover attorney's fees and costs in such 
amount as the Court may adjudge reasonable. 
(j) Time of the Essence. The parties hereby 
agree that time is of the essence. 
(k) Notices. All notices required or permitted 
to be given hereunder shall be duly given if hand 
delivered or mailed by certified mail, postage prepaid, 
to the following addresses, or to such other addresses 
as may be hereafter specified in writing: 
If to the Seller, to: 
Sunayers Limited Partnership 
2120 South 1300 East 
Salt Lake City, Utah 84106 
With a copy to: 
Charles R. Brown, Esq. 
Suitter Axland Armstrong & Hanson 
175 South West Temple, Suite 700 
Salt Lake City, Utah 84101 
If to the Purchaser, to: 
Air Terminal Gifts, Inc. 
AMF Box 22031 
Salt Lake City, Utah 84122 
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If to the General Partnerf to: 
Gump & Ayers Real Estatef Inc, 
2120 South 1300 East 
Salt Lake City, Utah 84106 
With a copy to: 
Charles R. Brown, Esq. 
Suitter Axland Armstrong & Hanson 
175 South West Temple, Suite 700 
Salt Lake Cityr Utah 84101 
(1) Survival of Representations. The represen-
tations and covenants and agreements of the parties set 
forth herein shall survive the execution hereof and 
continue to be enforceable by the parties in any suit 
or cause of action at law or in equity. 
IN WITNESS WHEREOF, the parties hereto have executed 
this Agreement effective as of the date first set forth above. 
SELLER: 
SONAYERS LIMITED PARTNERSHIP, 
a Utah limited partnership 
By: GUMP & AYERS REAL ESTATE, INC. 
By: 
/ 
BUYER: 
AIR TERMINAL GIFTS, INC., 
a Utah corporation 
GENERAL PARTNER: 
GUMP & AYERS, REAL ESTATE, INC. 
By 
its: y^^u^/ 
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P. b*~* 
MONIES NEEDED FOR SUNFLOWER 
As of June 25, 1984 
ITEMS DUE TO MORSE SHORTFALL 
Anderson Lumber 
Lyngle Brothers Interiors 
Wilkinson Electric 
To finish Lots 42 and 52 
Gump & Avers 
Subtotal 
ADDITIONAL ITEMS 
Block Weil on East Side 
($5,000 now; balance July 15) 
Jack Smith, Architect 
George Staneli 
Wilkinson Electric 
Michael Sass 
Carport Covers (all 60) 
Airplane Rental 
Subtotal 
22,400.00 
9,550.00 
1,200.00 
11,000.00 
18,500.00 
S 14,333.00 
2,000.00 
2,600.00 
2,700.00 
10,000.00 
6,294.00 
4,400.00 
$ 62,650.00 
42,327.00 
TOTAL NEEDED 5104,977.00 
